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of the New Jersey corporation. New York Bank Note Co. v. Hamilton Bank 
Note, etc., Co. et al (1905), — N. Y. — , 73 N. E. Rep. 48. 

O'Brien, J., in giving the majority opinion when the case was before the 
Appellate Division of the Supreme Court (reported 28 App. Div. 411) held 
that there was no substantial substitution of parties; the assignment was part 
of the reorganization, and where the assignee of an executory contract can 
perform the duty imposed by it as effectively as could the assignor, the fact 
that this duty is personal cannot be set up by the defendant in a suit by the 
assignee on the contract. Wharton on Contracts, Sec. 848. He also ques- 
tioned whether the element of personal trust is involved in dealing with an 
ordinary business corporation for the reason that such corporation has no 
personality to receive the trust; its board and even its managing officers are 
liable to shift at any moment. New Eng. Iron Co. v. Gilbert El R. R. Co., 91 
N. Y. 167; Devlin v. Mayor, 63 N. Y. 17. Patterson, J., dissented to the 
holding that the contract was assignable on the ground that it involved the 
duties of agency. Rochester Lantern Co. v. The Stiles and Parker Press Co., 
135 N. Y. 209; Arkansas Smelting Co. v. Belding Mining Co., 127 U. S. 379. 

Contract to Indemnify Against Negligence — Statutory Prohibition — 
Public Policy. — The plaintiff, to whom defendant railroad company leased a 
portion of its roadway for a site for a coal and lumber shed at an annual 
rental, agreed to indemnify defendant from all liability for loss or damage to 
himself, his property or servants, occasioned by the negligence of defendant's 
servants. The action is for negligently running an engine against the plain- 
tiff's shed, built upon said premises pursuant to said lease, thereby wrecking 
the same. Held, that the implied inhibition to contract did not extend to 
injuries in which the public has no interest, and that part of the contract 
covering the injury, being severable from the rest of the contract of indemnity, 
was enforceable. Osgood v. Central Vermont R. Co. (1905), — Vt. — , 60 Atl. 
Rep. 137. 

The plaintiff claims that said contract is in contravention of II 3924 and 
3926 of the Vermont Statutes, and also against public policy, and therefore 
illegal and void. § 3924 provides that when an agent of a railroad is guilty 
of negligence whereby an injury is done to a person he shall be imprisoned 
or fined, but that the section shall not exempt a person or a corporation from 
an action for damages. Penal statutes are to be. strictly construed, though 
not so strictly as to defeat their purpose. Things which do not come within 
the words are not to be brought within by construction; the law does not 
allow of constructive offences or of arbitrary punishment. They should be 
interpreted according to the most natural and obvious intent of their language, 
without resorting to a subtle or forced construction, for the purpose of either 
limiting or extending their operation. Cearfoss v. The State of Maryland, 
42 Md. 403 ; Commonwealth v. Wells, 1 10 Pa. 463, 468, 1 Atl. 310, 312 ; Ryegate 
v. Wardsboro, 30 Vt. 746, 749. Where a contract is for the doing of two or 
more things which are entirely distinct and one is prohibited by law, while 
the others are legal, the illegality of one stipulation will not bar an action for 
a breach of the valid stipulation. Glaze v. Douson, 40 La. Ann. 692, 4 So. 861 ; 
Western Union Tel. Co. v. Kansas Pac. Ry. Co., 4 Fed. 284; Northern Pac. 
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Ry. Co. v. United States, 15 Cr. CI. 428; Shaw v. Carpenter, 54 Vt. 155, 41 Am. 
Rep. 837. And where there is a promise to do two things, one legal and the 
other illegal, if a severance is possible, the promise to do the legal act will be 
enforced, and the promise to do the illegal act will be disregarded. United 
States v. Bradley, 10 Pet. 343, 360. Plaintiff's promise of indemnity is sever- 
able from the rest of the promise, and enforceable, not being in contravention 
of the statute, nor is it against public policy. Public policy is variable, and no 
fixed rule can be given to determine what is public policy. Hartford Ins. Co. 
v. Chicago, Etc., Railway, 175 U. S. 91, 106; Pope M"fg. Company v. Gormully, 
144 U. S. 224, 233. At the same time it must not be forgotten that the right 
of private contract is no small part of the liberty of the citizen, and that the 
usual and most important function of courts of justice is rather to maintain 
and enforce contracts, than to enable parties thereto to escape from their 
obligation on the pretext of public policy, unless it clearly appears that they 
contravene public right or public welfare. Baltimore & Ohio Railway v. 
Voigt, 176 U. S. 498, 505 ; Printing & Registering Company v. Sampson, L. R. 
19 Eq. 465. A stipulation in a contract that a railroad company shall not be 
liable for fire negligently communicated by it to a building to be erected on 
its right of way, does not contravene public policy, as to render said stipula- 
tion void. Griszvold et al. v. Illinois Central Ry. Co., 90 Iowa 265, 57 N. W. 
843, 24 L. R. A. 647 ; Stephens v. Southern Pac. Ry. Co., 109 Cal. 86, 41 Pac. 
Rep. 783, 29 L. R. A. 751, 50 Am. St. Rep. 17. 

Corporations — Sale of Corporate Property to Directors — Validity. — The 
assets of a mining corporation consisted of certain mining claims and 399,000 
shares of treasury stock with no market value. Four directors composing the 
board met and ordered the issuance to one director of 58,220 shares of the 
treasury stock of the company in satisfaction of a claim, and 11,460 shares 
to another director in satisfaction of his claim. The board also gave to a 
third party an option for one year on 329,320 shares of treasury stock at one- 
half cent per share, and at the same time gave a lease on the mining property 
for five years. Held, (1) that the sale of the stock to the directors was con- 
structively fraudulent, and voidable at the instance of the corporation, (2) 
that the directors of a corporation have the power to sell full paid treasury 
stock below par for what they deem it to be worth. Mosher et al. v. Sinnott 
(1005), — Col. — , 79 Pac. Rep. 742. 

The court adheres to the well established rule that contracts of this class, 
especially where the consent of the purchasing director is necessary, while 
not absolutely void, are voidable at the instance of the shareholders. Twin 
Lick Oil Co. v. Marbury, 91 U. S. Rep. 587. The absence of actual fraud and 
the fact that all the directors were perfectly fair and honest in the transaction 
does not alter the case. Munson v. Syracuse, Geneva and Corning R. R. Co., 
103 N. Y. 58. Yet the purchasers must be placed in statu quo. Peter v. 
Union Mfg. Co., 56 Ohio St. 181. The fact that full paid treasury stock was 
sold at one-half cent per share, though the par value was one dollar, seems 
fraudulent at first thought; yet when we remember that this was mining 
stock and may have been supposed worth one dollar per share originally, and 
at a later time considered of no value whatever, the valuation placed by the 



